
 
 
 
 

 
 
 
Redacted version 
 
Ms Judith Pieters 
Pieters Advocaten 
't Goylaan 13a 
3525 AA Utrecht 
 
September 25, 2019 
 
Dear Ms Pieters, 
 
I have reviewed the information from (the guardian for redacted name) as regards the request for a 
preliminary ruling from the Court of Justice of the European Union in T.Q. (C-441/19). The case 
concerns a return decision relating to the appellant, an unaccompanied minor within the meaning of 
Directive 2008/115/EC of the European Parliament and of the Council of 16 December 2008 on 
common standards and procedures in Member States for returning illegally staying third-country 
nationals (hereafter the “Return Directive”). As requested, I herein make a number of observations on 
the requirements of the Return Directive concerning the manner in which return decisions relating to 
unaccompanied children should be taken and enforced.  For this purpose, I refer to EU and 
international law and policy, authoritative guidance and studies relating to return procedures.  
 
As background, my observations below are informed by my experience working as a senior policy and 
advocacy adviser on child protection and asylum and migration within the Save the Children EU office 
at the time of the legislative negotiations leading to the adoption of the Return Directive and my 
subsequent involvement as co-founder of Child Circle asbl in Brussels in relevant regional projects and 
initiatives.  My work has involved closely following the EU legislative procedure and subsequent work 
at EU level on the implementation of the Directive at national level.  This included contributions to 
Contact Committee workshops organised by the European Commission for Member State 
representatives on Articles 10(1) and 10(2) of the Return Directive, participation in the Comparative 
Study on practices in the field of return of minors commissioned by the European Commission from 
the European Council for Refugees and Exiles with the support of Save the Children and participation 
in advisory meetings on Safe and Sound (guidance from UNHCR and UNICEF on durable solutions).  In 
the last year, it has included jointly developing and publishing “Guidance to respect children’s rights in 
return policies and practices (focus on the EU legal framework)” with UNICEF, the Office of the High 
Commissioner of Human Rights, IOM, the European Council for Refugees, PICUM and Save the 
Children.   
  

https://ecre.us1.list-manage.com/track/click?u=8e3ebd297b1510becc6d6d690&id=5f7d0d3c86&e=6da2345904
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1. Summary Background: Relevant EU & International Law and Policy Guidance  
 
I set out a summary background of key EU and international law, policy and guidance on the 
transposition and implementation of the Return Directive. In doing so, I also briefly refer to the 
principles under EU and international law concerning parental responsibility and measures for the 
protection of children in cases with a cross border dimension.    
 
1.1 The Return Directive is to be applied in full compliance with the European Charter of 

Fundamental Rights, in particular Article 24 of the Charter of Fundamental Rights as regards 
children, and having regard to key human rights instruments such as the UN Convention on 
the Rights of the Child (which is expressly referred to in the Directive), as well as the European 
Convention of Human Rights.   

 
1.2 The law, policy, guidance and studies referenced below demonstrate that the provisions of the 

Return Directive should not be read in isolation.  Whereas the Return Directive primarily 
focuses on the migration control procedures which apply in situations of persons that are 
illegally staying, its child specific provisions recognise that return of unaccompanied children 
can only occur in a manner which also takes account of the child protection responsibilities 
and procedures that are simultaneously involved.   

 
1.2 This is clear from the key provisions of the Directive which address unaccompanied children, 

namely Article 5 and Article 10. The Return Directive explicitly refers to the best interests of 
the child1, requires the child to be assisted by appropriate bodies other than migration 
enforcement authorities2 and provides that a return decision can only be enforced if return 
involves transfer of care and custodial responsibilities (i.e. return to a family member, a 
guardian or adequate reception facilities).3   
 

1.3 I refer below to a number of key background documents in relation to each of these elements 
in turn.  More generally, I also refer you to the recently published Guidance to respect 
children’s rights in return policies and practices, jointly published by UNICEF, the Office of the 
High Commissioner of Human Rights, IOM, the European Council for Refugees, PICUM and 
Save the Children and Child Circle, which contains a useful and full overview of the return 
procedure under the Return Directive. 
 
Best Interests Determinations Prior to Any Return Decision 

 
1.4 Unaccompanied and separated children, as children deprived of their parental environment, 

are owed a duty of special protection and assistance under Article 20 of the UN Convention on 

                                                           
1 Article 5 provides that “When implementing this Directive, Member States shall take due account of: (a) the 

best interests of the child; (b) family life;...” 
2 Article 10 (1) provides that “Before deciding to issue a return decision in respect of an unaccompanied minor, 

assistance by appropriate bodies other than the authorities enforcing return shall be granted with due 
consideration being given to the best interests of the child. 

3 Article 10(2) provides that “ Before removing an unaccompanied minor from the territory of a Member State, 
the authorities of that Member State shall be satisfied that he or she will be returned to a member of his or 
her family, a nominated guardian or adequate reception facilities in the State of return. “ 
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the Rights of the Child.4  General Comment No 6 of the UN Committee on the Rights of the 
Child5 identifies the State’s obligation to find a durable solution for unaccompanied and 
separated children in their jurisdiction, based on their individual circumstances and having 
their best interests as a primary concern.   
 

1.6 More recently, Joint General Comment No. 3 (2017) of the Committee on the Protection of the 
Rights of All Migrant Workers and Members of Their Families and No. 22 (2017) of the 
Committee on the Rights of the Child on the general principles regarding the human rights of 
children in the context of international migration indicates that “States parties are obliged, in 
line with article 3 of the Convention on the Rights of the Child, to ensure that any decision to 
return a child to his or her country of origin is based on evidentiary considerations on a case-
by-case basis and pursuant to a procedure with appropriate due process safeguards, including 
a robust individual assessment and determination of the best-interests of the child. This 
procedure should ensure, inter alia, that the child, upon return, will be safe and provided with 
proper care and enjoyment of rights.  Considerations such as those relating to general 
migration control cannot override best interests’ considerations”. 

 
1.7 General Comment No 14 of the UN Committee on the Rights of the Child6 provides 

authoritative guidance on conducting best interest determinations.  
 
1.8 Prior to the deadline for transposition of the Return Directive, there were two Contact 

Committee meetings which specifically focussed on Article 10(1) and Article 10 (2) respectively, 
organised by the European Commission. The Commission subsequently prepared a Return 
Handbook to support Member States in implementing the directive.   

 
1.9 In March 2017, the Commission Recommendation on making return more effective 

acknowledges that: “To ensure respect of the rights of the child, and taking fully into account 
the best interests of the child and family life under Article 5 of Directive 2008/115/EC, Member 
States should: (b) ensure that decisions on the legal status of unaccompanied minors are always 
based on an individual assessment of their best interests. This assessment  should 
systematically take into consideration whether return of an unaccompanied minor to the 
country of origin and reunification with the family is in their best interests; (c) put in place 
targeted reintegration policies for unaccompanied minors; (d) ensure that the assessment of 
the best interests of the child is systematically carried out by the competent authorities on the 
basis of a multi-disciplinary approach, that the unaccompanied minor is heard and that a 
guardian is duly involved.”  

 
1.10 The Commission Return Handbook (revised in September 2017)7 also notes that: “Durable 

solutions are crucial to establish normality and stability for all minors in the long term. Return 
is one of the options to be examined when identifying a durable solution for unaccompanied 

                                                           
4 Article 20 1. A child temporarily or permanently deprived of his or her family environment, or in whose own 

best interests cannot be allowed to remain in that environment, shall be entitled to special protection and 
assistance provided by the State.  

5 General Comment No 6 of the UN Committee on the Rights of the Child on the Treatment of Unaccompanied 
and Separated Children Outside their Country of Origin 

6 General Comment No 14 of the UN Committee on the Rights of the Child on the right of the child to have his 
or her best interests taken as a primary consideration. 

7 Brussels, 27.9.2017  C(2017) 6505, Commission Recommendation of 27.9.2017 establishing a common 
"Return Handbook" to be used by Member States' competent authorities when carrying out return related 
tasks. 
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minors and any Member State's action must take into account as key consideration the best 
interests of the child. Before deciding to return an unaccompanied minor, and in accordance 
with Article 12(2) of the Convention on the Rights of the Child, the minors concerned must be 
heard, either directly or through a representative or an appropriate body, and an assessment 
of the best interests of the child shall always be carried out on an individual basis, including on 
the particular needs, on the current situation in the family and on the situation and reception 
conditions in the country of return. Such assessment should systematically look at whether 
return to the country of origin, including reunification with the family, is in the minor's best 
interests. The assessment should be carried out by the competent authorities on the basis of a 
multidisciplinary approach, involving the minor's appointed guardian and/or the competent 
child protection authority. Member States should also carry out a periodic re-assessment of the 
best interests of the child in the light of the developments of the individual case.” 

 
1.11 The EU Trafficking Directive8 contains an obligation under EU law of the duty to find durable 

solutions for unaccompanied children, in this case, for those who have been trafficked. Article 
16  provides that ”Member States shall take the necessary measures with a view to finding a 
durable solution based on an individual assessment of the best interests of the child”. 9 

 
1.12 The Commission’s Communication on the protection of children in migration from April 201710 

in turn notes that ” Member States should establish procedures and processes to help identify 
durable solutions on an individual basis, and clearly set out the roles and duties of those 
involved in the assessment, in order to avoid that children are left for prolonged periods of time 
in limbo as regards their legal status. Access to education, healthcare and psychosocial support 
while awaiting the identification of a durable solution should also be ensured. Finally, Member 
States should seek to ensure availability of status determination procedures and resolution of 
residence status for children who will not be returned, in particular for those who have resided 
in the country for a certain period of time.” 

 
Assistance and Support for Unaccompanied Children - the Role of Guardians  

 
1.13 The important role of the guardian in cases involving unaccompanied and separated children 

is explicitly recognised throughout the guidance on interpreting the Return Directive.11  More 

                                                           
8 Directive 2011/36/EU of The European Parliament And Of The Council of 5 April 2011 on preventing and 

combating trafficking in human beings and protecting its victims, and replacing Council Framework Decision 
2002/629/JHA 

9 Recital 23 to the Directive provides that “A decision on the future of each unaccompanied child victim should 
be taken within the shortest possible period of time with a view to finding durable solutions based on an 
individual assessment of the best interests of the child, which should be a primary consideration. A durable 
solution could be return and reintegration into the country of origin or the country of return, integration into 
the host society, granting of international protection status or granting of other status in accordance with 
national law of the Member States”. 

10 Communication from the Commission to the European Parliament and the Council: The protection of 
children in migration {SWD(2017) 129 final} 

11 In the case of the Netherlands specifically, Nidos is the national guardianship organization for all 
unaccompanied minors arriving in the Netherlands, this follows from the Dutch Civil Code (article 1:302(2) BW). 
Nidos is appointed as the legal guardian in individual cases by a decision by a juvenile judge. The responsibility 
of a child flows from article 1:247(1) and (2) BW. In summary overview, I understand that, under these 
provisions, Nidos views has the right and the duty under Dutch law to take care of – and raise - the child. Taking 
care of and raising a child covers inter alia the care and the responsibility for the mental and physical well-being 
and the safety of the child and also the promotion of the personality development of the child. The guardian 
endeavours to prevent harm to the child mentally or physically and to prevent any other form of degrading 
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generally the role of the guardian is increasingly prominent in EU asylum and migration law 
and policy, including for example through the guardian’s involvement in Dublin procedures 
concerning cross border transfers of children. Article 12 of the Implementing Regulation notes 
that “The authorities carrying out the process of establishing the Member State responsible for 
examining the application of an unaccompanied minor shall involve the representative referred 
to in Article 6(2) of Regulation (EU) No 604/2013 in this process to the greatest extent possible.” 

 
Transfer of care and custodial responsibilities between States 
 

1.14 The Brussels II bis Regulation12 provides an illustration of the issues that must be addressed, 
and the cooperation involved, when the transfer of parental responsibility between EU 
Member States is involved for a child that has its habitual residence in an EU Member States.  
Indeed, in the case of unaccompanied children in migration, the Implementing Regulation to 
the Dublin Regulation13 which concerns transfers of applicants for international protection 
between EU Member States, recognises the need for such cooperation, stating that “where 
the decision to entrust the care of an unaccompanied minor to a relative other than the mother, 
father or legal guardian is likely to cause particular difficulties, particularly where the adult 
concerned resides outside the jurisdiction of the Member State in which the minor has applied 
for asylum, cooperation between the competent authorities in the Member States, in particular 
the authorities or courts responsible for the protection of minors, shall be facilitated and the 
necessary steps taken to ensure that those authorities can decide, with full knowledge of the 
facts, on the ability of the adult or adults concerned to take charge of the minor in a way which 
serves his best interests. Options now available in the field of cooperation on judicial and civil 
matters shall be taken account of in this connection.”14  

 
1.15 Equally, the application of the principles in the Hague Convention of 19 October 1996 on 

Jurisdiction, Applicable Law, Recognition, Enforcement and Cooperation in Respect of Parental 
Responsibility and Measures for the Protection of Children (1996 Hague Convention) to 
procedures relating to the return of unaccompanied and separated children, directly or by 
analogy, should also be carefully considered in this regard. The 1996 Hague Convention can 
apply to an unaccompanied child outside their country of origin in cases involving Contracting 
Parties.  It contains provisions addressing certain decisions that can be made in their regard, 
including protective measures and inter-State cooperation that may be required. It serves as 
an illustration of the procedures which may arise when envisaging the transfer of care and 
custodial responsibilities of an unaccompanied child between countries in general.  

 
1.16 These fundamental concerns as regards discharging the parental responsibility duties owed by 

a State to a child deprived of its parental environment do not disappear when the State is 
discharging its migration control responsibilities.  This is clearly recognised in a study, 

                                                           
treatment. Nidos thus views itself as obliged to intervene when the development of a child stagnates or is 
threatened in any way. 
12 Regulation (EC) No 2201/2003 concerning jurisdiction and the recognition and enforcement of judgments in 

matrimonial matters and the matters of parental responsibility 
13 Commission Implementing Regulation (EU) No 118/2014 of 30 January 2014 amending Regulation (EC) No 
1560/2003 laying down detailed rules for the application of Council Regulation (EC) No 343/2003 establishing 
the criteria and mechanisms for determining the Member State responsible for examining an asylum 
application lodged in one of the Member States by a third-country national, Article 12 (Dublin Implementing 
Regulation) 
14 Dublin Implementing Regulation, Article 12  
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commissioned by the European Parliament’s Policy Department for Citizens’ Rights and 
Constitutional Affairs at the request of the JURI Committee which notes that: 
 

1.6.4. Search for protection in case of return If the individual assessment of the child’s 
best interest, carried out in a multi-disciplinary approach with due involvement of the 
child and the child’s guardian, comes to the conclusion that return to the country of 
origin and reunification with the family is in his or her best interest, PIL cooperation 
mechanisms should be used (see below 2.1. for detail), and their use should be further 
promoted and developed. PIL cooperation channels should ensure that the return takes 
place under safe conditions and that the child will actually be returned to a family 
member, a nominated guardian or adequate reception facilities. Protective measures 
are needed to allow a transition without disruption between the guardian appointed 
in the MS and the responsible adult in the State of origin (see 3. below).15 

 
1.17 More recently, Joint General Comment No. 4 (2017) of the Committee on the Protection of the 

Rights of All Migrant Workers and Members of Their Families and No. 23 (2017) of the 
Committee on the Rights of the Child underlined the need for cooperation between countries 
stating that “In particular, cross-border case management procedures should be established in 
an expeditious manner in conformity with the Convention on the Rights of the Child, the 
International Convention on the Protection of the Rights of All Migrant Workers and Members 
of Their Families, the 1951 Convention relating to the Status of Refugees and the 1967 Protocol 
thereto and the 1996 Hague Convention on Jurisdiction, Applicable Law, Recognition, 
Enforcement and Cooperation in Respect of Parental Responsibility and Measures for the 
Protection of Children.” 

 
1.18 The recently published Focus Paper of the Fundamental Rights Agency on Returning 

unaccompanied children: fundamental rights considerations also notes that: “As described in 
Section 2, and similar to the scenarios discussed in Section 5.2.2, national authorities must 
assess the family situation, as well as the overall situation and reception conditions in the 
country of return, before proceeding with the implementation of voluntary departure, in 
accordance with the overarching requirement to take into due account the best interests of the 
child.....Developing transnational mechanisms between EU Member States and third countries 
can support the implementation of reintegration measures with a particular focus on the 
cooperation between child rights and child protection actors – both within and beyond 
governmental structures. As one option, the cooperation mechanism set up by the 1996 Hague 
Convention on Child Protection offers such an institutionalised channel of communication and 
cooperation with those third countries which are parties to it. This inter-institutional 
cooperation needs to be a precondition to any return. The returning State should demonstrate 
that measures to ensure the effective reintegration of the child, taken in cooperation with the 
authorities of the third country concerned, are already in place and functional.” 

 
  

                                                           
15 “Children On the Move: A Private International Law Perspective” a study, commissioned by the European 

Parliament’s Policy Department for Citizens’ Rights and Constitutional Affairs at the request of the JURI 
Committee, is dedicated to potential and challenges of private international law in the current migratory 
context.  
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2 The interpretation of the Return Directive provisions as regards returns of unaccompanied 

and separated children 
 

Best Interests Determination Prior to Any Return Decision 
 

2.1 Article 5 of the Return Directive, in line with the UN CRC and the Charter of Fundamental 
Rights, should be interpreted to require that, prior to any return decision, the best interests of 
the child should be examined, taking into consideration the individual circumstances of the 
child.  Only such a determination will ensure that the best interests are a primary consideration 
in any decision to return the child.  

 
2.2 Consequently a rejection of an application for international protection should not lead to the 

automatic imposition of a return decision, given that such a procedure does not constitute a 
full examination of the best interests of the child, but instead focuses more narrowly on 
whether the situation of the child fulfils the specific criteria for international protection (i.e. 
asylum or subsidiary protection).  In some cases, the decision maker in an international 
protection procedure will not have explicitly considered the best interests of the child. In other 
cases, the decision maker may have considered the best interests of the child but not in a 
comprehensive way nor in a manner that examines applicable legal obligations other than 
those raised in international protection laws.16   

 
2.3 Before a return decision is taken, it is essential that a full examination of the circumstances of 

the child is undertaken to see whether their circumstances and best interests might require 
local integration or transfer to a third country (for family reunification purposes) or return to 
a country of origin.  

 
2.4 Any decision to return an unaccompanied child should be based on a proper consideration of 

“the current situation in the family and on the situation and reception conditions in the country 
of return.” 17 

 
2.5 A full examination of the circumstances of the child should also help ensure that other EU law 

obligations in relation to their situation more generally are fulfilled.  In certain circumstances, 
these may include provisions concerning general assistance and support in the EU Trafficking 
Directive18 and in Directive 2011/93/EU of the European Parliament and of the Council of 13 
December 2011 on combating the sexual abuse and sexual exploitation of children and child 
pornography, and replacing Council Framework Decision 2004/68/JHA19.  

                                                           
16 The European Asylum Support Office publication “EASO Practical guide on the best interests of the child in 

asylum procedures” underlines this point when it notes that this practical guide’s scope is limited to how to 
give primary consideration to the best interests of the child in the asylum procedures, and addresses only 
children (with families and unaccompanied) who have applied or expressed their will to apply for 
international protection. In situations where procedural pathways other than applying for international 
protection may be in the child’s best interests, appropriate solutions should be recommended by the relevant 
Child Protection (CP) authorities, a panel composed of the guardian, migration authorities, and public 
prosecutors according to national law and/or practice”.   

17 Revised Commission Return Handbook, cited above. 
18 It is worth noting that the obligations in the EU Trafficking Directive relating to support and assistance apply 

to a person where there is a “reasonable grounds indication” that they are a victim of trafficking. 
19 The Sexual Abuse Directive notes in its recitals that “A good understanding of children and how they behave 

when faced with traumatic experiences will help to ensure a high quality of evidence-taking and also reduce 
the stress placed on children when carrying out the necessary measures.” This understanding is also pertinent 
to any assessment of and response to the situation of a child victim during return procedures.  
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2.6 Consequently, the identification of what conditions for return are necessary should already be 

part of the best interests’ assessment which leads to a decision to return. Without an 
assessment of this issue, there can be no assurance that the decision to return an 
unaccompanied child respects their fundamental rights, including as provided for under Article 
5 of the Directive, Article 24 of the European Charter of Fundamental Rights and Article 3 of 
the UN Convention on the Rights of the Child.  

 
2.7 Consequently, a return decision should identify the type of reception conditions necessary to 

ensure the best interests of children are respected in the event of return.  This requires careful 
examination of whether “adequate reception facilities” are available.  By analogy with the 
European Court of Human’s Rights in jurisprudence (Tarakhel v. Switzerland (Application no. 
29217/12), this might require certain guarantees to be in place – i.e. a return decision should 
be based on “detailed and reliable information concerning the specific facility, the physical 
reception conditions and the preservation of the family unit".   

 
 Assistance and support for the unaccompanied minor - the role of the guardian 
 
2.8 Article 5 and Article 10 of the Return Directive should be interpreted to require that the 

guardian for the unaccompanied child be involved in the best interests’ determination.  This 
implies that, in the Netherlands, the procedure should take into consideration any assessment 
of Nidos as to whether adequate arrangements could be made to ensure return is in the best 
interests of the child. Article 5 of the Return Directive and Article 24 of the Charter of 
Fundamental Rights also require that the child be heard in relation to their circumstances.  
Consequently, a failure properly to inform the child and hear the views of the child in relation 
to the application of Article 5 to their situation would be a violation of the safeguards required 
under EU law.   

  
Transfer of care and custodial responsibilities between States 

 
2.9 Article 5 and Article 10 of the Return Directive should be interpreted to require that return of 

an unaccompanied minor should only occur with a proper transfer of care and custodial 
responsibilities and where proper reception available.  Without this transfer, safe return 
cannot be assured and consequently return runs contrary to the best interests of the child.  
The need for such a safeguard exists in all situations, including in situations of voluntary 
departure under the Return Directive. In this regard, the Return Handbook pertinently notes 
that under Article 10.2 “Assistance should be a continuous and stable process, including during 
the return phase”. 

 
2.10 Where an unaccompanied minor is granted a period for voluntary departure, this means that 

coercive measures otherwise permitted by the Directive in the case of removal cannot be 
applied during that period.  However, the provision of a voluntary departure period does not 
mean that an unaccompanied child becomes responsible independently to organise and effect 
his/her return. It remains the duty of the Member State to ensure that a return decision is 
implemented in line with its responsibility to provide special protection and assistance to 
unaccompanied children and to ensure proper transfer of care and custodial arrangements 
and that adequate reception conditions in the country of return exist.  
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2.11 Although the child should be involved in discussions concerning the return, importantly, it is 

not up to the child, and it is clearly not always in their power, to secure proper transfer of care 
and custodial arrangements.   Accordingly, the child does not fail to comply with their 
obligations under a return decision if they do not independently organise the necessary 
conditions for their return.   Indeed, the State violates its responsibility to the child in the event 
that it effectively imposes the practical and mental burden on the child to identify and/or 
organise the specific arrangements for such return.   

 
2.12 As noted above, the return decision itself should only be taken if appropriate arrangements 

for return of the child have been identified. However, in the alternative, even if a return 
decision could be taken in the absence of such appropriate arrangements being identified in 
the decision, it remains the responsibility of the State to ensure that the return decision can 
and will be implemented through such arrangements. If the guardian is mandated by the State 
to assist the child in this regard, then the State authority should solicit and take into 
consideration the assessment of the guardian as to the possibility of identifying and 
undertaking appropriate return arrangements. 

 
2.13  In the event that return cannot be implemented in an appropriate time frame, it is incumbent 

on the State to review the appropriate next steps, in particular, whether or not to provide the 
child with a lawful residence permit.   

 
2.14 There can be no blanket exclusion of children over fifteen from the grant of a residence permit.  

This would run contrary to the Return Directive, the Charter of Fundamental Rights and the 
UN Convention on the Rights of the Child. Indeed the consideration of the best interests that 
should be undertaken at this stage will not rely on the age of the child, but rather on the overall 
circumstances of the child.  

 
I stand ready to provide you with further information on any of the above. 
 
 

Yours sincerely, 

 

 

 

Rebecca O Donnell 

Director, Child Circle 

 
 
 
 
 
 
 


