
 
 
Information Note - January 14, 2021 

Today, we welcome the landmark judgement from the Court of Justice of the European Union concerning 

decision making in cases involving unaccompanied children in Case C-441/19, TQ v Staatssecreataris van 

Justie en Veiligheid, reported in the press release here.  This judgment concerns the interpretation of the 

obligations in the EU Return Directive to return decisions concerning unaccompanied children, whose 

claims for international protection have been rejected. 

Facts of the case:  

In June 2017, TQ, an unaccompanied minor who was then 15 years and four months old, applied in the 

Netherlands for a fixed-term residence permit on grounds of asylum. In the context of that application, TQ 

stated that he was born in Guinea in 2002. Following the death of his aunt with whom he lived in Sierra Leone, 

TQ came to Europe. In Amsterdam (Netherlands), he claims to have been the victim of human trafficking and 

sexual exploitation, as a result of which he now suffers serious psychological problems. In March 2018, the 

Staatssecretaris van Justitie en Veiligheid (State Secretary for Justice and Security, Netherlands) decided ex 

officio that TQ was not eligible for a fixed-term residence permit, the referring court specifying that TQ does 

not qualify for refugee status or subsidiary protection. In accordance with Netherlands law, the decision of the 

Staatssecretaris van Justitie en Veiligheid constitutes a return decision.  

In April 2018, TQ brought an appeal against that decision before the referring court in Den Bosch. The court 

referred several questions on the interpretation of the EU Return Directive to the Court of Justice of the 

European Justice.   At the request of the child’s lawyer, Child Circle prepared observations on the 

interpretation of the Return Directive to the questions concerned.  

Findings 

As noted in the press release from the Court, the Court has found that, “where a Member State intends to 

issue a return decision against an unaccompanied minor under the Return Directive, it must necessarily take 

into account the best interests of the child at all stages of the procedures, which entails a general and in-depth 

assessment of the situation of the child being carried out.” The press release states that the Court also found 

that “In the absence of adequate reception facilities, the child cannot be the subject of a return decision”. 

Importantly, in light of Dutch policy which takes a different approach to the return of children over 15 and 

children under 15, with only an enquiry being made as to adequate reception facilities in the country of return 

in the latter case when their asylum claims are rejected, the press release notes that “a Member State may not 

distinguish between unaccompanied children solely on the basis of the criterion of their age” for the purpose of 

ascertaining whether there are such facilities.  Finally the press release cites to the Court’s finding that “in the 

event that adequate reception facilities in the State of return are no longer guaranteed at the stage of the 

removal of the unaccompanied children, the Member State concerned would not be able to enforce the return 

decision.” 

“The Court’s judgment will have significant implications for procedures to find durable solutions for 

unaccompanied children in migration across the EU and puts the child’s best interests at the heart of decision-

making.  The case also shows the vital importance of strong guardianship and access to legal assistance for an 

unaccompanied child” - Rebecca O Donnell, Director of Child Circle. “I am very happy with this clear and very 

just decision from the Court of Justice that puts the best interests of the child in the centre of the decision-

making where it should be!” - Judith Pieters, lawyer for TQ, Utrecht. 

 

https://curia.europa.eu/jcms/jcms/p1_3395585/en/
https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2008:348:0098:0107:EN:PDF
https://childcircleeu.files.wordpress.com/2021/01/child-circle-return-directive-observations-case-c-441-19-redacted-3.pdf

